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March 29, 2001

Ms. Magalie Roman Salas, Secretary
Federal Communications Commission
445 Twelfth Street, SW - Room TWB-204
Washington, DC 20554

Re: Ex Pane - CC Docket No. 01-9 )
Application by Verizon ~gland, Inc., Bell Atlantic Communications,
Inc. (d/b/a Verizon Long Distance), NYNEX Long Distance Company (d/b/a
Verizon Enterprise Solutions), and Verizon Global Networks Inc., for
Authorization to Provide In-Region InterLATA Services in Massachusetts

Dear Ms. Salas:

At the request of Staff, we supplied the following documents relating to
Verizon's rates and provisioning arrangements for DC power provided to collocated
carriers in the State of Massachusetts: (1) tariff pages which show that Verizon
charges on a per feed basis, and set forth the applicable penalty and audit provisions,
(2) AT&T's and Covad's petition seeking an investigation of Verizon's collocation
tariff, (3) Covad's and AT&T's complaint which asserts that Verizon historically
over-changed for this service, and (4) AT&T's and Covad' s motion for
reconsideration of the Massachusetts Department of Telecommunications and
Energy's approved rates for this service.

In accordance with Section 1.1206(a)(1) of the Commission's rules, two
copies of this Notice are being submitted to the Secretary of the Commission for
inclusion in the public record for the above-captioned proceeding.

Sincerely,

f~~ts b/t~lli~
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COMMONWEALTH OF MASSACHUSETTS

D.T.E.98-57

DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY

RECE\VED
M~R 292001
~_I?'

f'S)lIW.QRlIG£If1lIE SlIP ..

Investigation by the Department on its own
motion as to the propriety of the rates and
charges set forth in the following tariffs:
M.D.T.E. Nos. 14 and 17, filed with the
Department on April 2, 1999, to become effective:
May 2, 1999, by New England Telephone and :
Telegraph Company d/b/a! Bell Atlantic :

I
I
I

I

MOTION OF AT&T COMMUNICATIONS OF NEW ENGLAND, INC.
AND COVAD COMMUNICATIONS COMPANY FOR RECONSIDERATION

AND FOR EXTENSION OF THE JUDICIAL APPEAL PERIOD

On February 16,2001, by hearing officer memorandum in this docket, the Department of

Telecommunications and Energy ("Department" or "DTE") notified the parties in this docket

that "after review and consideration, the Department stamp-approved Verizon's January 12,2001

tariff filing on February 15,2001." Pursuant to 220 CMR 1.11(10), AT&T Communications of

New England, Inc. ("AT&T") and Covad Communictions Company ("Covad") hereby move for

reconsideration of the Department's approval ofVerizon's January 12,2001 tarifffiling. In

particular, for the reasons set forth below and in AT&T and Covad' s February 1, 2001 petition,

AT&T requests that the Department investigate certain provisions in Verizon's January 12,2001,

tariff tIling and suspend and investigate certain other provisions. AT&T and Covad also move

for extension of the judicial appeal period pending the Department's consideration ofand

decision on AT&T and Covad's motion for reconsideration. The grounds for these motions are

set forth below.



Procedural Background

Prior to February 15,2001, when the Department approved tariff revisions filed by

Verizon on January 12,2001, the clear language of Part E, Section 2.6.3.C. ofTariff No. 17

required that Verizon charge CLECs for the amount of power that Verizon provided to CLECs. 1

On January 12, 2001, Verizon filed tariff revisions and additions. One of them modified Section

2.6.3.C by eliminating the language that required Verizon to base its DC charges on the amount

of power provisioned to the CLEC; the same modification also added language to indicate that

the power charges would be based on both the amount of power requested and the number of

feeds connecting Verizon's power source to the CLEC's equipment,2 Another modification

added inspection, auditing and certification provisions in Sections 2.3.5.E. and 23.5.F. Verizon

provided no explanation for any of the proposed tariff changes or additions.

On January 24, 2001, by hearing officer memorandum, the Department requested

comments regarding the January 12 Tariff Filing. On February 1,2001, AT&T and Covad filed

comments and requested, inter alia, that the Department suspend and investigate Sections

2.6.3.C (relating to DC power charges) and 2.3.5.E. and 2.3.5.F (relating to inspections and

audits). In their comments and in support of their petition to suspend, AT&T and Covad

Section 2.6.3.C had stated (emphasis added):

DC Power~ Applies for the provision of- 48V DC protected power required by the CLEC
equipment in the multiplexing node. The power is assessed per fused amp provided, and will be
based on the total power provisioned to the multiplexing node (greater than 60 amps, or less than
or equal to 60 amps). The rate applies according to geographic designations (metro, urban,
suburban or rural).

The new Section 2.6.3.C reads (emphasis supplied):

DC Power~ Applies for the provision of - 48V DC protected power required by the CLEC
equipment in the multiplexing node. The power is assessed per load amp, perfeed requested. The
rate applies according to geographic designations (metro, urban, suburban or rural).
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objected to the proposed change that would pennit Verizon to charge for more DC power than

Verizon provisions to a CLEC and objected to Verizon's audit and inspection proposals.

In the January 24, 2001, hearing officer memorandum, the Department also requested

Verizon to explain the changes proposed in the January 12,2001 tariff filing. On February 1,

2001, Verizon filed a two page letter purporting to explain the proposed tariff changes. With

respect to the changes to Part E, Sections 2.6.3.C (relating to DC power charges) and 2.2.3.E.

and 2.2.3.F (relating to inspections and audits), the total ofVerizon's explanation was limited to

the following:

The final tariff change proposed in the filing is intended to address an
issue that was raised in Verizon MA's initial 271 filing with the FCC
regarding the application of power rates. Under the existing tariff,
Verizon MA charges for DC power on a per fused amp basis. The
proposed tariff changes the application of the DC power charge so that it
applies only to the number of amps requested by a CLEC. This change in
how the rate is applied substantially reduces the effective power charges.
In connection with this revision, Verizon MA also proposes regulations
for random inspections to veritY actual power load drawn by physical
collocation arrangements.

On February 15,2001, the Department stamp-approved Verizon's January 12,2001 tariff

filing and notified the parties to D.T.E. 98-57 by hearing officer memorandum distributed by e-

mail on February 16,2001. The hearing officer memorandum stated that the Department's

approval was made "after review and consideration."

Argument

I. STANDARD OF REVIEW FOR MOTION FOR RECONSIDERATION.

Although the Department's rules establish a party's right to seek reconsideration of a

Department order, they do not set forth the standard by which the Department should evaluate a

motion for reconsideration. See 220 CMR 1.11 (10). The Department has developed such

standards over the years on a case-by-case basis. There are general standards for detennining
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when the Department will grant a motion for reconsideration. See, e.g., Bay State Gas Company,

D.P.U. 92-lll-A (1993) at 2 ("A motion for reconsideration should bring to light previously

unknown or undisclosed facts that would have a significant impact upon the decision already

rendered."). See also Commonwealth Electric Company, D.P.U. 91-3B-l at 5-6.

("Reconsideration is appropriate when there are previously unknown or undisclosed facts that

would have a significant impact on the Department's decision or if the Department's decision is

arguably the result ofmistake or inadvertence."). Recently, the Department added a new ground

for granting a motion for reconsideration. In Petition ofCTC Communications Corp., D.T.E. 98-

l8-A at 2, the Department granted a motion for reconsideration because it had provided

inadequate opportunity for parties to present evidence and argument on an issue it decided in a

final order. The grounds for this motion satisfy the third criterion. Yet, the most compelling

ground for reconsideration is that the Department approved the tariff without evidence or

explanation in violation of the Administrative Procedures Act.

II. THE DEPARTMENT'S APPROVAL OF A CHALLENGED TARIFF CHANGE
WITHOUT EVIDENCE OR EXPLANATION IS A VIOLATION OF LAW.

Under G.L. c. 159, § 17, Verizon's charges must be just and reasonable. Specifically,

G.L. c. 159, § 17, states:

All charges made, demanded or received by any common carrier for any
service rendered or performed, or to be rendered or performed by it or in
connection therewith in the conduct of its common carrier business ..
.shall be just and reasonable, and ... every unjust or unreasonable charge
is hereby prohibited and declared unlawful[.]

Moreover, when Verizon proposes a revision to its tariffthat has rate effects, the burden is on

Verizon to demonstrate that its rates are just and reasonable. See, Metropolitan District

Commission v. Department ofPublic Utilities, 352 Mass. 18,25 (1967) ("where a reduction or

other adjustment is sought in an existing rate ... which has been approved for general
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application, the party seeking the benefit of such adjustment has the burden of proving that the

existing rate should be changed"). See also, Fitchburg Gas & Electric Light Co. v. Department

ofPublic Utilities, 375 Mass. 571,582 (1978) (utility required to prove the reasonableness of its

rates). Although in the absence of challenge, the Department may allow proposed rates to go into

effect, when the rates are challenged they lose whatever presumption of being just and

reasonable they may have. Indeed, the failure of a utility to provide support for challenged rates

leaves the rates unsupported by substantial evidence. In Fitchburg Gas And Electric Light

Company v. Department OfPublic Utilities, the Court stated:

As to substantial evidence, a preliminary note is in order. Within a
substantial range, business decisions are matters for the Company's
determination. . .. Even in such matters, however, the Company when
challenged must comefonvard with evidence to explain its decisions and
show that they are not inconsistent with validpolicies enforced by the
Department.

!d. at 578-579 (emphasis added).

Once a rate has been challenged, the burden is placed on the proposing utility to support

it, and it is the Department's responsibility to determine that the proposed rate is just and

reasonable. In the discharge of its responsibilities, the Department must, under the

Administrative Procedures Act, take evidence and make findings. Almeida Bus Lines v.

Department ofPublic Utilities, 348 Mass. 331, 339 (1965) ("Under G.L. c. 30A, § 11,

administrative agencies are required to hear parties, consider evidence and make records

available in much the same manner as do courts."). The Department must provide a statement of

the reasons for any decision it makes, including a determination of each issue of fact or law

necessary to make its decision. See, Stow Municipal Electric Department v. Department of

Public Utilities, 426 Mass. 341,344 (1997). See also, 220 CMR 1.12 ("All decisions of the
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Department shall be in writing and shall be accompanied by a statement of reasons for the

decision.")

A. THE DEPARTMENT'S ApPROVAL OF A CHALLENGED RATE CHANGE WITHOUT

EVIDENCE OR EXPLANATION VIOLATES PROCEDURAL REQUIREMENTS.

In the present case, as explained in the February I, 200 I, petition of AT&T and Covad to

suspend the tariff changes proposed for Part E, Section 2.6.3.C. of Tariff No. 17 ("AT&T/Covad

Petition"), Verizon proposed to modifY the language that defines the manner in which its DC

Power rates are applied, with the effect that Verizon may charge twice the amount (or more)

permitted by the language of the previous tariff. Under the previous tarifflanguage, Verizon was

permitted to charge for each "amp provided" and Verizon's charges were to be "based on the

total power provisioned." Under the new tariff language, Verizon uses the same per amp charge,

but applies it instead to a multiple of the number of amps provided, where the multiple is based

on the number of feeds that connect the power source to the CLEC. The new tariff language,

therefore, substantially increases the permitted charges for providing the same amount ofDC

power. See, AT&T/Covad Petition at 8-11.

Nowhere in this record has Verizon presented any evidence - much less, substantial

evidence - that the proposed changes are reasonable. There is no evidence that the charges for

DC power it now proposes are just and reasonable. The one paragraph "explanation" that

Verizon provided does not even mention the change that now permits Verizon to charge a

multiple of the number of amps provisioned, where the multiple is based on the number of feeds.

(Verizon's February, 2001, "explanation" related to the separate issue of whether charges should

be based on "fused" versus "load" amps.)

Indeed, there is every reason to believe that the new charges are not reasonable. The DC

power charges that the Department had approved for collocated equipment were calculated per
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amp of power supplied to the CLEC. In the Phase 4-G Order approving Verizon's proposed

charges for collocation power, the Department approved a "cost per DC amp" that was "derived

to charge collocators for power according to their specific amperage requirement," where "the

level of power demanded is determined by the collocator based on the equipment that collocator

decides to put in the cage." Consolidated Arbitrations Docket, Phase 4-G Order at 17-18 (June

11, 1998). Thus, when the rate as developed is multiplied by the number of amps supplied (as

required under the original language in Tariff No. 17),3 it produces sufficient revenues for

Verizon to recover its DC power costs. Under the new language, however, the same rate is

multiplied by the number of amps supplied and then multiplied again by the number of feeds

connecting the equipment supplying the power to the equipment using the power. Since

Verizon's collocation application expressly requires two feeds, as a matter of arithmetic, Verizon

has at a minimum doubled its charges with the filing of this new tarifflanguage, while presenting

no evidence of increased costs. Based on the facts available to the parties and the Department,

Verizon's charges are, on their face, unjust and unreasonable.

A simple example illustrates just how unreasonable the rates are. Assume a CLEC has

collocated equipment that drains a maximum of200 amps which Verizon must supply. The cost

to Verizon (including a return on investment) of providing that power is approximately $20 per

month per amp, or $4,000 for 200 amps. See, Part M, Section 5.2.3 of Tariff 17. Verizon's

changed language, however, now permits it to charge $8,000 per month because the CLEC has

two feeds connecting its 200 amp equipment to Verizon's DC power supply. Assuming 1,600

As the Department is aware, AT&T and Covad filed a complaint against Verizon on February 22,2001,
based on the filed rate doctrine because Verizon did not charge in accordance with the language in its tariff.
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pieces of collocated equipment in Massachusetts (one for each collocation arrangement),4 each

with a maximum 200 amp drain, Verizon will be able to charge $12.8 million per month, or

$158.6 million per year, half of which is pure windfall.

Clearly a tariff that imposes such outrageously overstated charges, as well as extreme and

costly penalties discussed below, should be suspended and investigated before it is approved.s

B. THE DEPARTMENT'S ApPROVAL OF A CHALLENGED TARIFF ADDITION THAT

ALLOWS VERIZON To IMPOSE ON ITS COMPETITORS COSTLY NEW INSPECTION

REQUIREMENTS AND PENALTY PROVISIONS WITHOUT EVIDENCE OR

EXPLANATION VIOLATES PROCEDURAL REQUIREMENTS.

The new tariff language also gives Verizon significant new rights to impose on CLECs

expensive new audit and inspection requirements and to require CLECs to reimburse Verizon for

Verizon's own expenses, in addition to bearing their own costs. Specifically, Sections 2.2.3.E.

and 2.2.3.F. of Part E in Tariff No. 17 give Verizon the right to perform random inspections of

actual power load, to charge for its costs of conducting such inspections, to charge hugely

punitive penalties for even the slightest, technical violation of the related tariff provisions and to

require CLECs to submit burdensome, notarized certifications of usage annually.

In its FCC filings (11/22/00), Verizon stated that through July 2000, it had provisioned over 1,600
collocation arrangements. See, Verizon Application, at p. 14. Attachment 1 to Verizon's filing was the
LacouturelRuesterholz Declaration. In paragraph 34 of the Declaration, they restate the 1,600 figure and in
paragraph 35, they break dO\Vll the 1,600 total into 759 traditional physical collocation arrangements and 850
cageless arrangements (705 SCOPE and 145 CCOE). They also state, in paragraph 34, that there were 170
collocation arrangements in progress at the time of the filing.

If the Department does not investigate the tariff, at a minimum it must provide the rationale underlying a
decision that doubled rates that the Department only recently determined were reasonable without any evidence of
increased costs. The failure of the Department to explain its reasons for approving a substantial rate increase, in the
absence ofany evidence, over a rate it had previously determined to be reasonable constitutes a violation of the
reasoned consistency doctrine. Under that doctrine, "a party to a proceeding before a regulatory agency such as the
Department has a right to expect and obtain reasoned consistency in the agency's decisions." Boston Gas Co. v.
Department ofPublic Utilities, 367 Mass. 92, 104 (1975). See also, id. at 105 ("In view of the Deparment's prior
pattern of treatment of this item, an unexplained deviation from that pattern cannot be permitted."). "Reasoned
consistency" usually requires some evidence for altering a previous determination, or, in the absence of evidence, a
statement of reasons for the change. Id. In this case, the Department has provided neither, and would not
accordingly--enjoy customary deference upon review.
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Despite the obvious opportunity presented by these new powers to harass and impose

costs on competitors, Verizon has presented absolutely no evidence or explanation showing why

such provisions are necessary, appropriate or reasonable. The sum total ofVerizon's explanation

appears in its February I, 200 I, letter to the Department, which states:

In connection with this revision [changing "fused amps" to "load amps"],
Verizon MA also proposes regulations for random inspections to verify
actual power load drawn by physical collocation arrangements.

Such a statement hardly satisfies Verizon's burden to demonstrate that the proposed tariff

additions challenged by AT&T and Covad are reasonable. Fitchburg Gas & Electric Light Co. v.

Department ofPublic Utilities, 375 Mass. 571, 578-579 (1978). Moreover, the Department's

stamp-approval does not satisfy the requirement of the Administrative Procedures Act that a

Department decision resolving a dispute between two parties be in writing and accompanied by a

statement of reasons. Stow Municipal Electric Department v. Department ofPublic Utilities, 426

Mass. 341, 344 (1997).

Indeed, it is especially important that Verizon be required to justify its proposed

penalties, given the excessive, disproportionate impact that they will have on Verizon's

competitors. For example, recall the CLEC which has collocated equipment that draws a

maximum of 200 amps. As noted above, that CLEC already pays $8,000 per month for the right

to draw power that costs Verizon $4,000 per month to provide. Assume that, on one of its

random, unannounced inspections, Verizon claims that the equipment was drawing 201 amps at

the time of the inspection. Verizon would

[assess] a penalty fee equal to two times the total amps fused to the
collocation arrangement for the time period from when the arrangement
was installed (or converted to the power load billing method) to the date
that the inspection revealed a violation. The penalty fee is in addition to
the monthly rate applicable for DC power.
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Section 2.3.5.E. That means that Verizon would charge, on top of the $8,000 per month, $20 per

amp per month for twice the following number of amps: 200 amps x 2 (for feeds) x 1.5 (for

fuses) = 600 fused amps. As a result, the total penalty payment per month, on top of the $8,000

per month standard rate would be $24,000 per month (600 fused amps x 2 x $20 per month).

Under Verizon's tariff, this charge would be applied for every month since the arrangement was

installed. If, for example, the arrangement had been installed for a mere two years, Verizon's

penalty payments for a one amp violation would amount to $576,000. If the arrangement had

been in place for three years, Verizon's penalty payments for a one amp violation would amount

to $864,000. Penalty amounts that are imposed without regard to the size or duration of the

violation will have a most perverse effect on business. No CLEC, indeed no company, can

continue to operate indefinitely with a contingent liability that increases each monthjust by being

in business. Moreover, on top of all that, Verizon is then permitted going forward to charge the

CLEC on the basis of "fused amps" rather than amps. See, Section 2.3.5.E.2.

Clearly, given the potential harm that Verizon could cause with such penalty rights

(including the ability to put its competitors out ofbusiness),6 such provisions must not only be

justified (which Verizon has not done); they must also include strict safeguards against Verizon

abuse. Yet, in the present language, there is none. Because the inspections are made at random

and without announcement, there is no check on Verizon to ensure the accuracy ofVerizon's

measurements. There is no way to know whether errors are introduced as a result of faulty

6 Interestingly, the application of these onerous inspection and penalty provisions to physical collocation
arrangements, but not to virtual collocation arrangements may be facially discriminatory. The large users of DC
power are the data CLEC collocators. Most of them establish a physical collocation presence. Verizon's data
CLEC affiliate, however, does not use physical collocation arrangements. When Verizon transferred its assets to its
data CLEC affiliate, these assets were kept in place and became virtual collocation arrangements. As a result, the
power drain from the equipment ofVerizon's data affiliate can exceed its permitted amount without penalty because
it is in a virtual collocation arrangement.
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measuring equipment or as a result of the Verizon technician measuring the wrong circuit, to

name only two of countless possibilities. Indeed, there is no way to prevent Verizon from using

the inspections themselves as a means of imposing additional costs on its competitors. In

AT&T's past experience, AT&T has found that Verizon will frequently charge as much as

$1,000 per routine inspection of the sort that would be required here. 7

The Department's approval ofVerizon's onerous inspection and penalty provisions after

review and consideration without a statement of the reasons, including a determination of each

issue of fact or law necessary to make its decision constitutes reversible error. Stow Municipal

Electric Department v. Department ofPublic Utilities, 426 Mass. 341, 344 (1997). See also, 220

CMR 1.12 ("All decisions of the Department shall be in writing and shall be accompanied by a

statement of reasons for the decision.") AT&T and Covad urge the Department to grant this

motion for reconsideration in order to cure this legal defect.

III. THE DEPARTMENT PROVIDED INADEQUATE NOTICE AND
OPPORTUNITY FOR PARTIES TO PRESENT EVIDENCE AND ARGUMENT
ON AN ISSUE BEFORE DECIDING IT IN A FINAL ORDER.

In Petition ofCTC Communications Corp., D.T.E. 98-18-A ("CTC'), Bell Atlantic filed a

motion for reconsideration on the grounds that its due process rights were violated because the

Department did not conduct an evidentiary hearing before issuing a final decision. Although

Bell Atlantic had been given an opportunity to file comments, it maintained that it was not aware

at the time comments were filed that the Department intended to move immediately to a final

decision. Finding that, "whether arising from oversight or from misunderstanding of the record,

the Department's failure to adequately signal the parties that it would render a final decision

At a minimum, any inspection that Verizon undertakes should be done at Verizon's expense, as is typical in
commercial contracts, unless a significant discrepancy is found.
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without further proceedings did not comport with the requirements of due process," the

Department granted Bell Atlantic's motion for reconsideration. Id. at 10.

The facts of the present case are remarkably close to those in CTC Communications. In

the present case, in accordance with the Department's usual practice, the Department requested

comments on Verizon's proposed tariff revisions. AT&T and Covad filed their preliminary

comments and had anticipated that the Department would, in accordance with its usual practice,

suspend and investigate the tariff (or at least investigate it), because the comments revealed a

material issue. The Department certainly gave no indication that it intended to make a decision

on a tariff revision that materially increases rates without taking any evidence or providing

further process. Indeed, the parties had every reason to believe that the Department did

contemplate additional process, given its practice of providing for process on each of the

contested issues in Tariff No. 17. Because "the Department's failure to adequately signal the

parties that it would render a final decision without further proceedings did not comport with the

requirements of due process," the Department should grant AT&T and Covad's motion for

reconsideration in the present case, as it granted Bell Atlantic's motion for reconsideration in

CTC.

IV. THE DEPARTMENT SHOULD ACT EXPEDITIOUSLY TO PREVENT THE
ACCUMULATION OF ADDITIONAL DAMAGES FOR WHICH AT&T AND
COYAD MUST SEEK RELIEF IN ITS COLLOCATION COMPLAINT
AGAINST VERIZON FOR OVERCOLLECTION OF DC POWER CHARGES.

In its February 28, 2001, comments filed at the FCC in CC Docket No. 01-9, the

Department stated:

Moreover, the Department opened a proceeding earlier this year, D.T.E.
01-20, to investigate all ofVZ-MA's unbundled network element
("UNE") and resale rates, which will include its collocation power
charges.
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Although AT&T and Covad welcome the willingness of the Department to consider the

appropriate rate for DC power in D.T.E. 01-20 and intend to avail themselves of the opportunity

provided by the Department, such opportunity does not fully address the current problem.

Currently, Verizon has in effect a tariff that purportedly allows it to collect charges that are

multiple times higher than the cost of the service that it renders. Every day that passes, CLECs

are paying excessive charges and Verizon is receiving a substantial windfall. The possibility

that, at the conclusion ofD.T.E. 01-20, the Department will adjust Verizon's rates to a

reasonable level prospectively does not address the current need to prevent the overcharges that

the recently proposed and approved language purportedly permit.

AT&T and Covad intend to seek, pursuant to their complaint filed on February 22,2001,

a refund ofVerizon's continuing overcharges following the February 15,2001, effective date of

the new tariff language. The Department, nevertheless, should act immediately to restore the

rate application language that does not permit Verizon to multiply requested power amounts by

the number of feeds. By doing so, the Department will reduce the damages recoverable by

AT&T and Covad on their collocation complaint.

V. THE DEPARTMENT SHOULD STAY THE JUDICIAL APPEAL PERIOD
UNTIL TWENTY DAYS AFTER IT RENDERS A DECISION ON THIS MOTION
FOR RECONSIDERATION, AND IN ANY EVENT SHOULD STAY THE
JUDICIAL APPEAL PERIOD PENDING A DECISION ON THE MOTION FOR
STAY.

G.L. c. 25, § 5, provides in pertinent part that a petition for appeal of a Department order

must be filed with the Department no later than twenty days after service of the order "or within

suchfiirther time as the commission may allow upon request filed prior to the expiration of the

twenty days after the date of service of said decision, order or ruling." fd. (emphasis added). See

also, 220 C.M.R. 1. 11 (11) (reasonable extensions shall be granted upon a showing ofgood
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cause). The Department has stated that good cause is a relative term and depends on the

circumstances of an individual case. Boston Edison Company, D.P.U. 90-335-A at 4 (1992).

The Department stamp-approved Verizon's proposed tariff on February 15,2001, and on

February 16, 200 l, served notice of such action by electronic mail on the parties in D.T.E. 98-57.

A motion for stay of the judicial appeal period in this case must therefore be filed on or before

March 8, 2001. Consequently, this motion for stay is timely. This motion for stay is also

supported by good cause, because AT&T and Covad seek this stay of the judicial appeal period

in order to avoid burdening the Supreme Judicial Court with an appeal that can be avoided by

further procedure at the Department.

In any event, in accordance with the Department's usual practice, the Department should

stay the judicial appeal period pending a decision on this motion for stay. See, Fitchburg Gas

and Electric Light Company, D.T.E. 97-115/98-120-A (March 31, 1999), citing Nandy, D.P.U.

94-AD-4-A at n.6 (1994), and Nunnally, D.P.U. 92-34-A at 6, n.6 (1993).
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Conclusion

For the foregoing reasons, AT&T and Covad request that the Department grant this

motion for reconsideration and this motion for stay of the judicial appeal period.

Respectfully submitted,

COYAD COMMUNICAnONS COMPANY
By its attorneys,

Antony Richard Petrilla
Senior Counsel
Covad Communications Company
600 14th Street, N.W., Suite 750
Washington, D.C. 20005

March 7, 2001.

AT&T COMMUNICATIONS OF NEW ENGLAND, INC.,
By its attorneys,

Jeffrey F. Jones
Kenneth W. Salinger
Jay E. Gruber
PALMER & DODGE LLP
One Beacon Street
Boston, MA 02108-3190
(617) 573-0100

Robert Aurigema
AT&T Communications, Inc.
32 Avenue of the Americas, Room 2700
New York, NY 10013
(212) 387-5627
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OlE MA No. 17

Verizon New England Inc.

2. Physical Collocation
2.2 Responsibility of the Telephone Company

Miscellaneous Network Services
Part E Section 2

Page 3
First Revision

Canceling Original

A. The Telephone Company will permit the CLEC to establish a multiplexing node at the
specified Telephone Company central office where the CLEC desires to interconnect
or access unbundled network elements in order to place the necessary equipment.
This service is subject to the availability of space and facilities in, on or above the
exterior walls and roof of each central office where interconnection is requested. Upon
request, where there are two entry points to Telephone Company cable facilities, the
Telephone Company will provide two separate points of entry to the serving wire
center for the CLEC's fiber optic cable, except where one entry of a two entry office is
filled to capacity.

B. In addition to the floor space, the Telephone Company will provide -48V DC power
and AC power, battery and generator back-up power, AC power convenience outlets,
heat, air conditioning and other environmental support to the CLEC equipment in the
same manner that it provides such support items to its own equipment within that
central office. Standard -48V DC power shall be provided per load amp, per feed. If (C)
requests for power or environmental support exceed the existing central office
capacity, any extraordinary costs to provide that expanded capacity will be borne by
the CLEC.

C. The Telephone Company will make a reasonable effort to place collocation nodes in
areas of the central office requiring the least amount of site preparation cost possible,
where space is available. In the event that demand for collocation nodes necessitates
the construction of a separate room, or conditioned central office space is not
available, special construction charges will apply in order that the Telephone
Company recover the costs for such special construction. When appropriate, special
construction charges will be prorated in accordance with Section 2.6.

A. The Telephone Company reserves the right to prohibit all equipment and facilities,
other than fiber optic cable, from its entrance manholes. No splicing will be permitted
in manhole zero. The CLEC must provide underground fiber optic cable in manhole
zero of sufficient length as specified by the Telephone Company to be pulled through
the central office conduit and into the central office cable vault splice location. The
CLEC is responsible for placement of the fiber optic facility within manhole zero and
is responsible for the maintenance of the fiber optic cables.

B. The Telephone Company is responsible for installing CLEC-provided fiber optic
feeder cable in the conduit space. To avoid unnecessary reinforcements or
rearrangements, the CLEC will be required to provide a three year forecast for
planning and duct allocation purposes. The Telephone Company may provide shared
conduit with dedicated inner duct. The CLEC will not be permitted to reserve space
in the central office conduit. If new conduit is required, the Telephone Company will
negotiate with the CLEC to determine a further arrangement to deal with the specific
location.

Issued: January 12, 2001
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C. If at any time the Telephone Company reasonably determines that the CLEC's
facilities or equipment or the installation of the CLEC's facilities or equipment do not
meet the required standards, the CLEC will be responsible for the costs associated
with the removal of such facilities or equipment or modification of the facilities or
equipment or installation thereof to establish compliance. If the CLEC fails to correct
any noncompliance with these standards within fifteen days' written notice to the
CLEC, the Telephone Company may have the facilities or equipment removed or the
condition corrected at the CLEC's expense.

D. If the Telephone Company reasonably determines that any CLEC activities,
equipment or facilities are unsafe, do not meet the required standards or other
specifications set forth in Part E of this tariff, or are in violation of any applicable fire,
environmental, health, safety or other laws or regulations, the Telephone Company
has the right to immediately stop such activities or the operation of such facilities or
equipment.

1. When such conditions do not pose an immediate threat to the safety of the Telephone
Company's employees, interfere with the performance of the Telephone Company's
service obligations, or pose an immediate threat to the physical integrity of the
conduit system or the cable facilities of the Telephone Company, the Telephone
Company will provide the CLEC fifteen days written notice to correct the condition.

2. When such conditions pose an immediate threat to the safety of the Telephone
Company's employees or others, interfere with the performance of the Telephone
Company's service obligations, or pose an immediate threat to the physical integrity
of the roof, the walls or the cable facilities of the Telephone company, the Telephone
Company may perform such work and/or take such action that the Telephone
Company deems necessary without prior notice to the CLEC.

3. The CLEC is responsible for time and material charges associated with the cost of this
work and/or actions.

E. The Telephone Company reserves the right to perform random inspections to verify (N)
the actual power load being drawn by collocation arrangements. A CLEC found to be
drawing more power than ordered at a site is in violation of the tariff and the
following penalties will apply.

1. The CLEC will be assessed a penalty fee equal to two times the total amps fused to
the collocation arrangement for the time period from when the arrangement was
installed (or converted to the power load billing method) to the date that the
inspection revealed a violation. The penalty fee is in addition to the monthly rate
applicable for DC power.

2. On the date that the inspection revealed a violation, the Telephone Company will
convert the CLEC's power back to the billing method based on total amps fused to
the collocation arrangement. (N)

Issued: January 12, 2001
Effective: February 11, 2001
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E. (Continued)

3. The Telephone Company reserves the right to assess time and material charges (N)
associated with the costs of performing this inspection and for the inspection and
verification of all collocation arrangements in Massachusetts.

F. Annually, each CLEC must submit a notarized statement in writing that it is not
exceeding the total requested load as ordered on the collocation application. This
attestation must be provided on an arrangement-by-arrangement basis and must be
received by the Telephone Company no later than the last day of December for each
year the arrangement is in service. (N)

Issued: January 12, 2001
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A. CLEC equipment which is not on the Telephone Company's list of approved products
for central office equipment, must fully comply with NEBS, GR-63-CORE,
GR-1089-CORE, IP-72201, workmanship requirement profile and the Telephone
Company's central office, engineering, environmental and transmission standards as
they relate to fire, safety, health, environmental safeguards, or interference with the
Telephone Company's services or facilities.

B. CLEC equipment and installation of the CLEC's equipment must also comply with
IP-72201. All CLEC entrance facilities and splices must comply with GR-20-CORE,
NX620020912NY, NX620020911NY, NX620020913NY, and NY620020910NY, as they
relate to fire, safety, health, environmental safeguards or interference with Telephone
Company services or facilities. (X)

C. CLEC facilities shall be placed, maintained, relocated or removed in accordance with
the applicable requirements and specifications of the current edition of NIP-74171,
NEC, NESC, OSHA, and any governing authority having jurisdiction.

D. The equipment located in, on or above the exterior walls or roof of the Telephone
Company's building must either be on the Telephone Company's list of approved
products or comply with GR-63-CORE, GR-1089-CORE and NIP-74171. This
equipment must also fully comply with IP-72201, and central office engineering
environmental and transmission standards as they relate to fire, safety, health,
environmental safeguards, or interference with Telephone Company service or
facilities.

E. Where a difference may exist in the technical specifications, the more stringent shall
apply.

F. CLEC equipment must conform to the same specific risk/safety/hazard standards
which the Telephone Company imposes on its own central office equipment as
defined in RNSA-NEB-95-0003, revision 8 or higher. CLEC equipment is not
required to meet the same performance and reliability standards as the Telephone
Company imposes on its own equipment as defined in RNSA-NEB-95-003, revision
8 or higher.

Issued: January 12, 2001
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For establishment of a multiplexing node the CLEC is responsible to pay 25% of the
applicable NRC.

A. Space conditioning charges apply based on the square footage of the actual node (i.e.,
25 sq.ft., 100 sq.ft., 300 sq.ft.). The square foot charge applies according to geographic
designations (metro, urban, suburban or rural). An additional square foot charge
applies per each 20 square feet added to the 100 sq. ft. node arrangement.

A. Building Expense-The monthly rate applies per square foot. The square foot charge
applies according to geographic designations (metro, urban, suburban or rural).

B. POT Bay Frame

1. The POT bay frame NRC applies for the investment and/or the installation of the
POT bay frame in accordance with the following option chosen by the CLEC. An
NRC does not apply when the CLEC purchases and installs a POT bay within the
confines of the CLEC multiplexing node.

a. Option 1-The Telephone Company provides for the material and installation.

b. Option 2-The CLEC provides the material and transfers ownership to the
Telephone Company for the sum of one dollar. The Telephone Company installs the
equipment.

Co Option 3-The CLEC provides the material and installs the equipment within the
multiplexing node.

2. For Options 1 and 2, a monthly rate applies per bay of equipment installed in the
common area.

C. DC Power-Applies for the provision of -48V DC protected power required by the
CLEC equipment in the multiplexing node. The power is assessed per load amp, per (C)
feed requested. The rate applies according to geographic designations (metro, urban, (C)
suburban or rural).

Issued: January 12, 2001
Effective: February 11, 2001

Robert Mudge
President-MA



COMMONWEALTH OF MASSACHUSETTS

DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY

Investigation by the Department on its own motion
as to the propriety of the rates and charges set forth
in the tariff filings by New England Telephone and
Telegraph Company d/b/a! Verizon

DTE 98-57

PETITION OF AT&T COMMUNICATIONS OF NEW ENGLAND, INC.
AND COVAD COMMUNICATIONS COMPANY

TO INVESTIGATE CERTAIN PROVISIONS OF JANUARY 12, 2001 TARIFF FILING
AND SUSPEND AND INVESTIGATE CERTAIN OTHER PROVISIONS

Introduction

On January 12,2001, New England Telephone and Telegraph Company, d/b/a Verizon

("Verizon") filed with the Department of Telecommunications and Energy ("Department" or

"DTE") proposed tariff revisions in inter alia Part E ofM.D.T.E. No. 17 ("January 12 Tariff

Filing"). In the absence of Department action, the tariff revisions will become effective on

February 11,2001. On January 24,2001, by hearing officer memorandum, the Department

requested comments regarding the January 12 Tariff Filing. AT&T and Covad hereby file these

comments and request that certain of the proposed revisions be suspended and investigated, and

that other revisions be allowed to go into effect subject to true-up after investigation.

The January 12 Tariff Filing

1. Proposed Changes Regarding Chargesfor DC Power

In its January 12 Tariff Filing, Verizon proposed several specific modifications and

additions to its Collocation tariff relating to charges for DC power.



One proposed change appears in Part E, Section 2.2.1.B., Verizon proposes to modify

the existing language for Physical Collocation by adding the word "load" as highlighted in the

bolded language below:

In addition to the floor space, the Telephone Company will provide - 48V DC
power and AC power, battery and generator back-up power, AC power
convenience outlets, heat, air conditioning and other environmental support to the
CLEC equipment in the same manner that it provides such support items to its
own equipment within that central office. Standard - 48V DC power shall be
provided per load amp per feed. If requests for power or environmental support
exceed the existing central office capacity, any extraordinary costs to provide that
expanded capacity will be borne by the CLEC.

Verizon provides no explanation as to why the addition ofthe word "load" is necessary, or what

if any effect it has on the DC power service that Verizon provides.

Verizon also proposes to modify the way it applies the charges for the DC power service

that it provides in the Collocation tariff.. Section 2.6.3.C of the tariff currently states:

DC Power - Applies for the provision of- 48V DC protected power
required by the CLEC equipment in the multiplexing node. The power is
assessed per fused amp provided, and will be based on the total power
provisioned to the multiplexing node (greater than 60 amps, or less than or
equal to 60 amps). The rate applies according to geographic designations
(metro, urban, suburban or rural).

Verizon's January 12 Filing would modify Section 2.6.3.C to read as follows:

DC Power - Applies for the provision of- 48V DC protected power
required by the CLEC equipment in the multiplexing node. The power is
assessed per load amp, per feed requested. The rate applies according to
geographic designations (metro, urban, suburban or rural).

Verizon provides no explanation what change in rate application, if any, is intended by the

proposed language change.' The absence of an explanation is troubling because a change in rate

Also without explanation, Verizon proposes similar modifications for its Virtual Collocation tariff (see,
Part E, Section 3.5.9A), its Secured Collocation Open Physical Environment ("SCOPE") tariff(see, Section
6.2.1.B.I), its Cageless Collocation Open Environment ("CCOE") tariff (see, Section 9.2.1.E), and its Collocation at
Remote Terminal Equipment Enclosures ("CRTEE") (see, Section 1l.2.2.B).

2



application, without a change in rates, would change the revenues that Verizon will receive for a

service for which no cost change has been identified.

2. Proposed Addition ofRandom Audits and Reporting Requirements

In addition to the foregoing changes in billing or charging practices regarding DC power,

Verizon also proposes to add new provisions that give it the right to perfonn random inspections

of actual power load, to charge for its costs of conducting such inspections, to charge punitive

penalties for violation of the related tariff provisions and to require CLECs to submit notarized

certifications of usage annually. These provisions are set forth in Sections 2.2.3.E. and 2.2.3.F.

of Part E in TariffNo. 17, which state as follows:

E. The Telephone Company reserves the right to perfonn random inspections
to verify the actual power load being drawn by collocation arrangements.
A CLEC found to be drawing more power than ordered at a site is in
violation of the tariff and the following penalties will apply.

1. The CLEC will be assessed a penalty fee equal to two times the
total amps fused to the collocation arrangement for the time period
from when the arrangement was installed (or converted to the
power load billing method) to the date that the inspection revealed
a violation. The penalty fee is in addition to the monthly rate
applicable for DC power.

2 On the date that the inspection revealed a violation, the Telephone
Company will convert the CLEC's power back to the billing
method based on total amps fused to the collocation arrangement.

3. The Telephone Company reserves the right to assess time and
material charges associated with the costs of perfonning this
inspection and for the inspection and verification of all collocation
arrangements in Massachusetts.

F. Annually, each CLEC must submit a notarized statement in writing that it
is not exceeding the total requested load as ordered on the collocation
application. This attestation must be provided on an arrangement-by
arrangement basis and must be received by the Telephone Company no
later than the last day of December for each year the arrangement is in
servIce.
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As AT&T discusses further below, these new inspection and auditing procedures provide

Verizon with a tool to harass and impose anticompetitve costs on CLECs. At a minimum, the

Department should suspend and investigate these provisions given their clear potential for harm

and the lack of any justification provided by Verizon.

Technical Background Regarding
Provision Of DC Power To CLEC Collocators

1. Power Requirements

CLECs that collocate equipment in Verizon's central offices in Massachusetts do so

pursuant to the terms of Part E, Sections 1, 2, 3, 6, and 9 of Tariff 17. Pursuant to the terms of

that Tariff, CLECs order and Verizon provides -48V DC power that is used to operate

multiplexers, digital subscriber line access multiplexers ("DSLAMS", which are used to provide

xDSL services), and other telecommunications equipment.

CLECs order DC power for their collocated equipment based on the highest amount of

amperage that such equipment can drain under the most adverse conditions.2 Power "drain" is

the amount of DC power that a piece of equipment actually can draw, or use. Power drainage is

measured in amps and is ordered from Verizon on this "drained amp" basis. Verizon's practice

for itself, like its obligation to CLECs, therefore, is to have available sufficient capacity to power

telecommunications' equipment, both its own and collocators' equipment, when such equipment

is running at its highest designed level.

2. Backup Feeds

Regardless of the amount of drained amps CLECs order (and Verizon is obliged to have

sufficient capacity to provide), many CLECs request two "feeds", which are the electric conduits

Power "drain" is the amount of power that a piece ofequipment actually can draw, or use.
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